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Beforethe
FEDERAL COMMUNICATIONS COMMISSION

Washington,D~C.20554

In thematterof )
)

BiennialRegulatoryReviewofRegulations ) WC DocketNo. 02-313
Administeredby theWirelineCompetition )
Bureau )

AT&T REPLY COMMENTS

Pursuantto Section1.415 oftheCommission’sRules,47 C.F.R. § 1,415,

AT&T Corp. (“AT&T”) submitsthis replyto commentsofotherpartiesfiled in response

to theCommission’sNPRMin thisproceeding.’

PRELIMARY STATEMENT AND SUMMARY

This proceedingis a continuationof the 2002BiennialRegulatoryReview

conductedpursuantto Section 11 of the CommunicationsAct (47 U.S.C. § 161). In the

earlier phaseof this proceeding,the Commissionin September2002 requestedand

received extensivecommentsregarding proposalsfor modification or repeal of the

agency’srules.2 Basedon the recordcompiledthere,the Commissionstaffconducteda

review of rules administeredby thoseBureausand Offices to preparerecommendations

Biennial Regulatory Review of Regulations Administered by the Wireline
CompetitionBureau,Notice of ProposedRulemaking,WC DocketNo. 02-313,
FCC 03-337 (rel. January 12, 2004),publishedat 69 FR 12814, (March 18,
2004)(”NPRM”). Comments in responseto the NPRM were filed by the
Association for Local Telecommunications Services (“ALTS”), Covad
Communications(“Covad”), MCI, TheNationalOrganizationFor Womenand33
otherorganizations,filing jointly (“NOW et al.”), TheRuralTelecommunications
Group(“RTG”), TDSMetrocom(“TDS”), theUnitedStatesTelecomAssociation
(“USTA”), andtheVerizonTelephoneCompanies(“Verizon”)

2 The 2002BiennialRegulatoryReview,GC DocketNo. 02-390, Report,FCC 02-

342 (rel. March 14, 2003 (“2002 Report”), ¶ 3.
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for Commissionaction, and the staff’s reportswere releasedin March 2003 and made

available for public comment. The NPRM (~J 3) proposes action based on

recommendationsin the WCBStaffReportpreparedby theWireline CompetitionBureau

(“WCB”),3 and seeksadditional comment“on thespecific proposedrule changesthat are

listed in theAppendix” to theNPRM.

Regrettably,but predictably,Verizoninsteadseeksto convertthe NPRM

into anotherfront in its long running campaignto eliminate Commissionregulations

adoptedto fulfill the Commission’sstatutoryobligationunderthe Telecommunications

Act of 1996 to protectandpreserveemergingcompetitionin local exchangeandaccess

markets. In the earlier phaseof the 2002 Biennial Review,Verizon claimedthat the

Commission was required under Section 11 to conduct the equivalentof a new

rulemakingproceedingto re-adopteachand everyrule that the Commissiondesiresto

retain— failing which all suchregulationswould be deemedrepealedby operationoflaw.

The2002 Reportrejectedthat constructionof the Commission’srole underSection 11,

andtheCommission’sdeterminationwasaffirmedon appellatereview,4 Havingfailed in

that attempt at wholesaleelimination of Commissionregulatory protection for the

competitiveprocess,Verizon now seeksto transformthis proceedinginto a forum for

subvertingmajorportions ofthat regime. Specifically, Verizoncontends(at 6-23) that

the Commissionshould substantiallyeliminateTitle II regulationof broadbandservices

Wireline Competition Bureau, Federal CommunicationsCommission, Biennial
RegulatoryReview2002, WCB DocketNo. 02-313,CG DocketNo. 02-390,Staff
Report,DA 03-804,datedDecember31, 2002 (“WCB StaffReport”).

Cellco Partnership,d/b/a Verizon Wirelessv. FCC, 357 F.3d 88 (D.C. Cir. 2004)
(“Ceilco”).
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providedby BOCs, including compliancewith nondiscriminationobligationsunderthe

Commission’sComputerInquiry decisions. Further,Verizonrequests(at 23-33) thatthe

Commission“reform” pricing for unbundlednetworkelements(“UNE5”) by eliminating

TELRIC rules.

TheCommissionmust categoricallyrejectVerizon’s attemptto distortthe

scopeof this proceedingin this manner. As a thresholdmatter, the Commissionhas

madeclear that this rulemaking is confinedto addressingproposalsin the WCB Staff

Reportandcertainadditional, specificallyidentified modifications in currentregulatory

requirementsthat are identified in the NPRM.5 Verizon’s indiscriminateattacks on

broadbandregulationand TELRIC pricingaresoclearlyat oddswith the Commission’s

limited purposeshereasto precludetheirconsiderationfor thatreasonalone.6 Moreover,

the Commissionis alreadycomprehensivelyaddressingbroadbandregulationand UNE

NPRM,¶ 3 (describingscopeof currentproceeding);see also, e.g., id. ¶~J7-8
(jurisdictional separations rules); ¶IJ 16-19 (network notification change
proceduresby incumbent local exchangecarriers); ¶~J36-38 (discontinuance
notificationprocessby non-dominantcarriers).

6 In anotherproposalthat is likewise beyondthe scopeof theNPRM,Verizonalso

argues(at 33-34) that the Commissionshould eliminate continuing property
records rules. However, as AT&T showed in the earlier phaseof the 2002
BiennialReview,continuationof accountingand recordkeepingrequirementsis
necessaryto allowregulatoryoversightofanticompetitivepracticesby incumbent
local exchangecarriers(“ILEC5”). SeeAT&T ReplyCommentsfiled November
4, 2002 (“AT&T 2002 Reply Comments”) at 12-25. Nothing in Verizon’s
commentshere dispels that showing. The AT&T 2002 Reply Commentsalso
addressUSTA’s comments on the presentNPRM, which are almost entirely
confinedto resurrectingandresubmittingthatorganization’scommentsandreply
commentsin the earlierphaseofthe2002BiennialReview.
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pricingunderTELRIC in otherpendingrulemakings.7TheCommissionhascompiledan

extensiverecordin thoseproceedings.8Verizon’s transparentattemptto stagean “end

run” hereon the Commission’sconsiderationofthesemattersin otherpendingdockets

flies in the face of fundamentaltenetsof orderly administrationof the Commission’s

regulatoryauthority,andshouldbedismissedoutofhand.9

SeeAppropriateFrameworkfor BroadbandAccessto theInternetover Wireline
Facilities; UniversalServiceObligationsofBroadbandProviders,’ ComputerIII
Further RemandProceedings.’Bell OperatingCompanyProvisionofEnhanced
Services,’1998BiennialRegulatoryReview— ReviewofComputerIII and ONA
Safeguardsand Requirements,CC DocketNos. 02-33, 95-20and 98-10, Notice
of ProposedRulemaking, FCC 02-42 (rel. February 15, 2002) (“Broadband
Rulemaking”); Reviewof the Commission~ Rules Regarding the Pricing of
UnbundledNetwork Elementsand the Resaleof Servicesby IncumbentLocal
ExchangeCarriers, WC Docket03-173,Notice of ProposedRulemaking,FCC
03-224(rel. September15, 2003) (“TELRIC NPRM”). TheCommissionalsohas
pendingbefore it Verizon’s July 1, 2003 “Petition for ExpeditedForbearance
from the Current Rules for the UnbundledNetwork Platform,” on which the
Commissionhas requestedand obtainedcommentsSeePublic Notice, DA 03-
2189 (rel. July 3, 2003).

8 For example,in thepleadingcycle on the pendingTELRICNPRM,AT&T alone

has filed over 1,000 pagesof commentsand reply comments,with supporting
declarationsand otherdata. SeeAT&T Commentsfiled December16, 2003;
AT&T ReplyCommentsfiled January30, 2004. Similarly, AT&T filed extensive
pleadingsin theBroadbandRulemakingaddressingthecontinuingapplicabilityof
Computer Inquiry nondiscriminationobligations. SeeAT&T Commentsfiled
May 3, 2002, AT&T Reply Comments,filed July 1, 2002. And AT&T hasalso
rebuttedin detail Verizon’s claims in its petition requesting“forbearance”from
cost-basedUNE rates (but, in fact, seeking promulgation of entirely new
compensationanduserestrictionrules). SeeAT&T Opposition,filed August18,
2003; Reply Commentsof AT&T, filed September2, 2003. AT&T refers the
Commissionto its filings in thoseproceedingsfor its responseon the merits to
Verizon’sproposalson thesemattersin thepresentrulemaking.

However, the fact that Verizon hasfound it necessaryto inject elimination of
Commissionapplicationof TELRIC pricing into this rulemakingis in itself a
telling tacit admissionregardingthe impermissibility of the pricing changes
soughtin Verizon’spurportedforbearancepetition.

AT&T ReplyComments May3, 2004
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Verizon’s diversionaryefforts aside,the NPRMdirectly raisesan issue

with an importantbearingonpreservationof competition. Specifically,the Commission

hasrequestedcommenton modifications to further strengthenits rulesrequiringnotice

from ILECs of network changesregardingretirementandreplacementof copperloops

and subloopson which competitive local exchangecarriers (“CLECs”) are critically

dependentto provideservice(including, in particular,broadbandofferings). SeeNPRM

¶lf 19-20. Like othercommenters(e.g.,MCI at 4, TDS at 5 n.4),AT&T believesthatthe

pro-competitiveobjectivesof the TelecommunicationsAct of 1996 havebeenseriously

disservedby the Commission’sdecisionin the Triennial ReviewOrder denyingCLECs

accessto ILEC fiber andhybrid loops.’0 The Commission’sdecisiontherehasafforded

ILECs additional opportunities to entrench their monopoly power through copper

retirements. However,as othercommentershave recognizedand as AT&T discusses

below, especiallyin light of the Triennial ReviewOrder’s determinationthe existing

rules regardingcopper loop retirement and replacementare grossly insufficient to

preservebroadbandcompetitionandrequiresignificantrevision.11

10 Reviewof theSection251 UnbundlingObligationsofIncumbentLocal Exchange

Carriers, CC DocketNo. 01-388,Reportand Orderand Orderon Remandand
Further Notice of ProposedRulemaking,FCC 03-36 (rel, August 21, 2003)
(“Triennial ReviewOrder”).

Someof the commenters’proposalsdo not necessarilyimplicatechangesin the
Commission’sexisting rules. For example,Covad requests(at 3-6) that the
Commissionclarify that under current notification regulations ILECs are
nonethelessrequired to discharge their contractual obligations to CLECs
regarding existing service arrangements. The ILECs’ duty to fulfill their
contractualcommitmentsis not affectedby the currentnotification rules, but
AT&T doesnot opposeCommissionclarificationofthatobligationhere.

AT&T ReplyComments May 3, 2004
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Additionally, theCommissionhasrequestedcommenton modificationsof

its Part 36 (jurisdictional separations),Part 54 (universal service)and Part 69 (access

charge) rules. See NPRM, ¶~J7-9,31-35, 42-46. While AT&T supports these

Commissioninitiatives, as shown below, the Commissionshould further modify its

separationsrulesto clarify thoseregulationsandto bringParts36 and54 into alignment.

Finally, the Commission has proposedto modify its Part 63 rules

implementingSection214 of the CommunicationsAct to extendsignificantly the time

within which customersmayfile objectionsto anon-dominantcarrier’snoticeofservice

discontinuance.However,theproposedrule changeis irreconcilablewith theneedfreely

to exit from a market, a requirementthat the Commissionhasrecognizedis essentialto

foster a competitive marketplace. Accordingly, as AT&T also shows below the

Commission’sproposedmodification should not be adopted. Indeed,the Commission

should eliminatealtogetherits currentrequirementthat non-dominantdomesticcarriers’

Section214 discontinuancefilings mustbe placedon public notice,or in the alternative

adoptregulationssettinga strict time limit for theministerial act of issuing suchpublic

notice.

ARGUMENT

I. THE COMMISSION SHOULD ADOPT AND FURTHER STRENGTHEN
ITS PROPOSEDMODIFICATIONS TO ILEC NETWORK CHANGE
NOTICE OBLIGATIONS.

The NPRM (~f20) seekscommenton whetherthe Commissionshould

furthermodify currentSection51.329(c)(1)of its rulesto require that ILECs to “add[]

specific titles to identify noticeofreplacementof copperloops or coppersubloops”with

fiber-to-the home (“FTTH”) loops, AT&T strongly supportsthis bolstering of the

AT&T ReplyComments May 3, 2004
WCDocketNo. 02-313
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ILECs’ presentnetworkchangedisclosureto assurethat CLECsreceivemoretimely and

usableinformationaboutincumbentcarriers’plansto replacecopperfacilities with fiber.

CLECs that rely on copper loops to provision broadbandservicein competitionwith

ILECs receivean immensevolume ofinformationaboutchangesin incumbentcarriers’

networkconfigurations.’2 All commentersthat haveaddressedthis issuerecognizethat

requiring ILECs to identif~’specifically notices of replacementof copper loops and

subloopswill betterallow competitorspromptly to focuson suchnoticeswhich critically

affect a CLEC’s ability to serve broadbandcustomers.13Given the importanceof this

information for the preservationof competition, and the absenceof any significant

burden that providing specific titles on suchnotices would impose on ILECs, the

Commissionshouldproceedspeedilyto adoptthis revisionto its rules.

Moreover, as TDS points out (at 2-3), CLECs’ ability to expeditiously

identify noticesofreplacementofcopperloops andsubloopswould be further facilitated

by the Commission’sprescriptionofuniform labelingfor suchnoticesby ILECs, which

currently use inconsistentpracticesin providing disclosureof network changes. TDS

also suggests(id.) that the Commissionrequire separatetitles to distinguishbetween

noticesthat proposeeliminationof copperfacilities and noticesregardingchangesfrom

entirely copper based loops to hybrid copper/fiber loops. AT&T supports these

additional proposals. Provision of notices with this uniform and more detailed

12 SeeMCI at 6.

SeeALTS at 3 (“currentnetworkmodificationrulesallow theILEC to essentially
blindsideCLECsandtheircustomers”);Covadat2; MCI at 6-7.

AT&TReplyComments May 3, 2004
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information would be useful to CLECs and would not imposeany undueburdenon

ILECs.

Commenterson theNPRM’sproposalto addspecific titles for copperloop

retirementnoticeshavesuggestedseveraladditionalmodificationsto relatedCommission

proceduresthat warrantadoption. Evenwith more specific labelingof notices,CLECs

may still faceenormousburdensin using suchinformationeffectively. This is because

under currentCommissionrules, CLECs are requiredto file objectionsto noticesof

replacementof copper loops with hybrid facilities within 9 businessdays following

releaseoftheCommission’spublic noticeofsuchnetworkchanges.14And, while ILECs

arerequiredto individually serveCLECswith notificationsfor short-termreplacements

ofcopperloops, CLECsmustrely on releaseof a public noticeby the Commissionfor

informationregardinglong-termreplacements.

As ALTS (at 3-4) and MCI (at 13) point out, this limited procedural

windowhasseriousconsequencesfor CLECsthat will not be fully alleviatedevenif the

Commissionadopts its proposedmodifications requiring additional labeling of ILEC

notices.’5 MCI (at 11-12),Covad(at 2-3), andTDS (at 5) all showthatthe Commission

should require that notices concerningall copper loop retirementsmust be provided

directlyby ILECs to eachpotentiallyaffectedCLEC and thatsuchnoticesshouldcontain

individualizedinformation including the CLEC’s specific circuits (by circuit identifier)

14 See47 C.F.R.§~51.331(c),51.333(c).

15 Seealso ALTS at 3-4 (noting that underthe current level of disclosuresCLEC

must “guesswhetherone of its existing customersis implicated” by any given
networkmodification).

AT&T ReplyComments May3, 2004
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thatwould be affectedby thechange.AT&T stronglysupportstheseproposedrevisions

to thecurrentnotificationrequirements.’6

Finally, AT&T supportsMCI’s proposalsthat: (a) the time period for

bothshort-andlong-termnotificationsbe extendedto at least90 days,(b) thetimeperiod

for filing objectionsto retirementof copperloops be extendedto 30 days,and(c) CLECs

bepermittedto opposeretirementof ILEC copperloop retirementsratherthansimply to

seekextensionofthe implementationdates. SeeMCI at 8-9, 13-15. As MCI correctly

points out (at 14),an ILEC’s retirementof copperloops or subloopsmay forcea CLEC

to cancelserviceto customers,creatinga conflict betweenthecurrentabbreviatednotice

period for suchretirementsand the CLEC’s obligation under Section63.71(c) of the

Commission’srules(47 C.F.R. § 63.71(c)) to provideat least30 daysnoticeto customers

ofa servicediscontinuance.And, wholly apartfrom this inconsistencybetweenthePart

51 andPart63 rules, CLECsoftenrequiresignificanttime beyondthecurrentshort-term

noticeperiodto implementalternativeservicearrangementsto customersuponretirement

of copperfacilities. Both of theseproblemswill be obviatedby revising the current

noticeperiodfor replacementofcopperwith hybrid loops to makeit coextensivewith the

16 The Commission’s notification requirementsshould be strengthenedin this

mannereven if the Commissionwere not to adopt MCI’s additional salutary
proposals -- which AT&T also endorses-- to modify the timelines for filing
objections to copper loop retirement notifications and to permit oppositions,
ratherthansimply deferral,oftheproposedretirements.Seepp. 9-10,supra. As
the commentsexplain, CLECs facea constantbarrageof network modification
noticesthat theymustanalyzeto determinethe impacton theircustomersandto
make necessaryplans to mitigate servicedisruptions to their customers. See
ALTS at 3,’ MCI at 6. Requiring ILECs to provide sufficiently detailed
informationneededto perform thesefunctions is all the morecritical given the
abbreviatedtimeframe for objection under the Commission’scurrent copper
retirementnotificationregime.

AT&T ReplyComments May3, 2004
WCDocketNo. 02-313



10

90 daynoticeperiodfor replacementofcopperwith FTTH, andthis modification should

beadoptedby theCommission.

MCI is likewise correct in pointing out (at 13-14) that, even under the

currentnotice intervals, thereis no logical reasonto requireCLECs to file objections

within 9 businessdaysfor replacementofcopperfacilities that arenot deemedfinal until

90 daysafter releaseof the Commission’spublic notice ofthoseretirements.Applying

such a deadline for filing objectionsto those retirementsonly further magnifies the

alreadysubstantialburdenon CLECs of the abbreviatedperiod for filing objections.

Moreover,therewill be no reasonto retainthe9 businessdayperiodfor suchfilings with

the Commission’sadoption of a uniform 90 dayminimum notice period for all copper

retirements.Accordingly,AT&T supportsMCI’s proposalthat CLECs’ time for filings

in responseto ILEC copperretirementnoticesbe extendedto 30 days.’7 Thatrevision

will permit CLECs to conductanorderly analysisof ILEC notices,preparefilings with

theCommissionandconductanynecessaryplanningfor alternativeservicearrangements

to customers,without in any way impairing the Commission’sability to review the

ILECs’ proposedretirementsofcopperloopsandsubloops.

17 Under the Commission’s current rules, such CLEC filings are limited to

requestinganextensionof the datefor retirementoftheILECs’ copperloopsand
subloops. However,AT&T supportsMCI’s additional proposal (at 8-9) that
CLECs be permitted in appropriatecircumstancesto opposethe retirementof
copper loops and subloopswhen those facilities are critical to the ongoing
provisionofserviceto anaffectedCLEC’scustomers.

AT&TReplyComments May3, 2004
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II. THE COMMISSION SHOULD FURTHER CLARIFY ITS PROPOSED
REVISIONS TO PART 36 JURISDICTIONAL SEPARATIONS RULES TO
FACILITATE REMOVING SUBSIDIES FROM ACCESS CHARGES.

The Commission proposesto modify and clarify the measurementsthat

areto beusedto apportionswitchingequipmentand subscriberplant. Specifically,the

Commissionproposesmodificationsto section36.2(b)(3)to specify that “holding time

minutes”areto serveasthebasisfor “measuringtheuseofboth local andtoll switching

plant.” It alsoproposesthat section36.2(b)(3)(iv)bemodified to reflectthe currentuse

of a 25 percent Gross Allocator for subscriberplant. In addition, the Commission

proposesto modify Section36.125(f)to specifyhow weightingfactorsareto be applied

to apportionCentral Office Equipment(“COE”) Category3 investmentin study areas

with fewerthan50,000accesslines.’8

AT&T supportsall oftheseproposedmodificationsto the currentPart 36

rules. However, AT&T submits that certain rules should be further clarified to

completelydisaggregatethe explicit subsidiescontainedin the Commission’sPart 54

rules from its Part 36 and Part 69 rules. Specifically, the Commissioncan further

simplify the application of the factor usedto apportionCOE Category3 investmentas

currently written in Section36.125(f) of the Rules. Additionally, since “holding time

minutes” are the basis for measuringtoll and local switching plant investment, the

Commissionshould clarify its definition of holding time minutes. By modifying the

proposedrevision to Section 36.125(f) and clarifying the definition of holding time

18 NPRM,’J~J7-8.

AT&T ReplyComments May3, 2004
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minutes, the Commissioncan both further streamlineits rules and ensurethat local

switchingsupportis truly explicit andhasbeenremovedfrom accesscharges.

Section 36.125(f) of the Rules currently requiresthat LECs with fewer

than 50,000accesslinesallocatetheirCOB Category3 investmentbasedon thelesserof

85 percentof the local switchinginvestmentor the sum of the interstatedial equipment

minute(“DEM”) factorandthedifferencebetweenthe 1996 interstateDEM andthe 1996

interstateDEM multiplied by a weighting factor.19 The differencebetweenthe 1996

interstateDEM andthe “weighted” DEM is alsodescribedasthelocal switchingsupport

factor.2°

Under the currentrules, the local switchingsupportfactor is simply not

necessaryto determinethe local switching revenuerequirementin Part36, but ratheris

usedto developthe subsidiesto be collectedby the LEC under Part 54 of the rules.

Currently Section 54.301 provides support with referenceto the calculationof local

switching coststhat are to be usedto establishaccessrates and also are intendedto

provide the measureof support that may be available to a LEC basedon its own

subscriberbase.

It would be far simpler to apportionthe COB Category3 investmenton

thebasisofthe interstatedial equipmentminute(DBM) factor alone. Theremovalofthe

local switching support factor from the Part 36 apportionmentof COB Category3

The weighting is defined in Section 36.125(f) of the Commission’srules, 47
C.F.R. § 36.125(f).

20 SeeSection54.301(a)(2),47 C.F.R. § 54.301(a)(2).

AT&TReplyComments May3, 2004
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investmentwill eliminatethe needto identify and removethe subsidiesfrom the local

switching revenuerequirement,as existing rules require, attributedto the weighting

embeddedin thefactor.

By this proposal,AT&T is not suggestingthat the frozen local switching

support factorbe eliminatedin the calculationof local switchingsupportasrequiredby

Section 54.301, but merely that it be removedfrom the Part 36 cost studies. Rural

carriers with fewer than 50,000 accesslines will continue to receive local switching

supportbasedon weightedinterstateDBM factors. By simplifying the Part 36.125(f)

DBM factor usedto apportionlocal switchingcostsin a Part 36 cost studywithout the

local switching support factor, and by continuingto have Section 54.301 define the

explicit local switching support, the Commissioncan eliminate a known source of

confusion.

Additionally, the Commissionshould expresslydefine the data to be

includedin the determinationof “holding time”. The Commission’srules describethe

DBM factorin termsof the measuredholdingtime. As a consequence,the definition of

holdingtime should alsobe clarified to furtherdescribetheminutesto be includedin the

calculation. For example,the currentdefinition could be modified to simply include a

statementthat all toll andlocal minutesaremeasuredbasedon thetraffic that originates

and terminatesin the local dial office.2’ AT&T submitsthat sucha straightforward

21 As thusrevised,thedefinition wouldprovide:

“Holding Time: Thetime in whichanitem oftelephoneplant is in actualuse
eitherby acustomeror an operator.For example,ona completedtelephonecall,
holdingincludesconversationtime aswell asothertime in use. Holding time

(footnotecontinuedon following page)
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definitionofholding timewould providevaluableadditionalcertaintyandverifiability of

LEC computationsoftheDEM factor.

III. THE COMMISSION SHOULD ELIMINATE PUBLIC NOTICE
OF NON-DOMINANT CARRIERS’ DISCONTINUANCE
APPLICATIONS, OR ALTERNATIVELY SHOULD ADOPT A
DEADLINE FOR RELEASE OF SUCH NOTICES.

In 1999,the Commissionadoptedrevisionsto its rules implementingSection214

of the CommunicationsAct (47 U.S.C. § 214) that were intendedto significantly

streamline exit certification procedures to allow almost all applications for

discontinuanceof domestic service to take effect automatically without additional

Commissionaction.22 As the Commissionrecognizedthere, the existenceof serious

barriersto exit may significantly dampen,or entirely deter,carriersfrom assumingthe

risks ofentry into newmarkets.23 Accordingly,althoughtheCommissionthereretained

the requirementfor certification of service discontinuancesby carriers, it adopteda

streamlinedprocedureunderwhich suchdiscontinuanceapplicationsby a non-dominant

(Footnotecontinuedfrom precedingpage)

includesminutesofuseoriginatingplus terminatingat the localdial office. At
local dial officesanymeasuredminuteswhichresultfrom otherthancustomer
attemptsto placecalls(asevidencedby thedialingofat leastonedigit) arenot
treatedasholdingtime.” (Emphasissupplied)

22 SeeImplementationof Section402(B)(2)(A) of the TelecommunicationsAct of

1996; Petition for Forbearance of the Independent Telephone &
TelecommunicationsAlliance, CC DocketNo. 97-11 andAAD 98-43, FCC 99-
104 (rel. June30, 1999)(“Section214StreamliningOrder”).

23 Id.,1J26.
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carrier will takeeffect automaticallyafter 31 days unlessthe Commissionnotifies the

filing carrierthatits applicationswill notbeautomaticallygranted.24

However, in an innocuous-appearingaction that has had profound

untowardeffectsundoingthe Commission’sstatedintent to streamlinemarketexit, the

Commission’srevisedrule adopteda provision that “[f]or purposesof this section,an

applicationwill bedeemedfiled on thedatetheCommissionreleasespublic noticeofthe

filing. ~~25 While on its facethe purely ministerial actof issuingsucha public notice

should not have been expectedto createsubstantialdelay and perpetuatesignificant

uncertaintyconcerninga carrier’sannouncedplanto discontinueall or somepartof its

current service,in practicethis provision hashad precisely those effectsbecausethe

Commissionhas often unreasonablydelayed its releaseof the public notice that

commencesthe 31 dayperiodfor anotherwise-automaticdiscontinuance.

In a notablerecentinstanceof suchanunconscionabledelay,AT&T filed

an applicationon April 7, 2003 for discontinuanceof its Multiquest 900 Serviceto be

effectiveDecember31, 2003. The Commission,however,failed to issuea public notice

ofAT&T’s applicationuntil July 9, 2003,26 No explanationorjustificationhaseverbeen

providedfor thatdelayin performingthis simplepaperworkfunction.

24 Id.,¶ 29 andSection63.71oftheCommission’srules,47 C.F.R. § 63.71.

25 47 C.F.R. § 63.71(c)(emphasissupplied).

26 PublicNotice,CommentsInvitedon AT&T CommunicationsApplicationto

DiscontinueDomesticTelecommunicationsService,CPDFileNo. 645, DA 03-
2254(rel. July 9, 2003).
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But even apartfrom suchunexplaineddelays,using the releaseof the

public notice as the triggering event for the 31 day automatic discontinuanceperiod

servesno rationalpurposebecausethe filing carrier is already requiredto provide all

affectedcustomerswith individualizednoticeof its planneddiscontinuanceconcurrently

with the filing of its applicationwith theCommission.27Section63.71 also requiresthe

carrier to providenotification, and to submit a copy of the discontinuanceapplication

filed with the Commission,to thepublic servicecommissionsandthe Governorsof all

statesin which thediscontinuanceis proposedandto the Secretaryof Defense.28These

obligatory noticesby non-dominantcarriersmust contain languageprescribedby the

Commissionadvisingthat discontinuancewill be automaticallygrantedin the ordinary

course,andadvisingthat anyobjectionsshouldbe filed with the Commissionwithin 15

daysafterthenotification is received.

These existing provisions of the Commission’s rules afford ample

opportunity for interestedparties (including both customersand public agencies)to

presentto the Commissionany argumentsfor denial or deferral of a proposedservice

discontinuance,and for the Commissionto preliminarily evaluateany suchclaims to

determinewhetherit shouldannouncethat the automaticservicediscontinuancewill not

be allowedto takeeffect.

Instead of taking steps to adapt the Commission’s current Part 63

regulationsto recognizetheserealities,the NPRMproposes(~J38) to further embedthe

27 47 C.F.R. § 63.71(a).

28 Id.
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currentillogical processin thoserules “to more accuratelyreflect actualnoticeperiods

andprocedures.”Specifically, the Commissionproposesto modify the customernotice

prescribedin Section63.71 to statethat objectionsto theproposeddiscontinuancemust

be filed “as soonaspossible”but “no later than15 daysafterthe Commissionreleases

publicnoticeoftheproposeddiscontinuance.”29Theproposedmodificationdoesnothing

to advancethe interestsof free market exit that the Section214 StreamliningOrder

soughtto promote. Rather,it fostersevengreateruncertaintyabouta carrier’sability to

ceaseoffering unprofitable servicesand createsperverseincentives for customersto

delay making known to the Commissionany objections they may have to such

discontinuances,ratherthanregisteringthem“as soonaspossible.”

As shown above, the public notice requirementservesno legitimate

regulatorypurposein the contextof servicediscontinuancesby non-dominantcarriers

and should beeliminatedentirely. Alternatively, if the public noticerequirementis not

repealedtheCommissionshould,ataminimum, modify its rulesto requirethatthepublic

noticewill bereleasedwithin abriefstatedperiod,suchas10 businessdaysfollowing the

filing of the carrier’s application. Adoption of sucha deadlinewill at leastafford the

filing carrieranenforceableright to havethe automaticdiscontinuanceperiod triggered,

insteadof being exposedto having its applicationpigeonholedfor an indeterminate

periodasunderthecurrentpractice.

29 NPRM,AppendixA.
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CONCLUSION

For thereasonsstated,the Commissionshouldadopttherevisionsto its

rulesproposedin theNPRM,with themodificationsdescribedby AT&T in theseReply

Comments.

Respectfullysubmitted,

Is! Pe~JJ~coby
LeonardJ. Cali
LawrenceJ.Lafaro
PeterH. Jacoby

AT&T Corp.
OneAT&T Way
Room3A251
Bedminster,N.J. 07921
Tel: (908)532-1830
Fax: (908)532-1219

May3, 2004
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